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If recent events are any indication, the use of
parallel investigations in the U.S. is expected
to widen, and with it, the need for attorneys to
navigate ethics quagmires.

The breadth of such investigations has
expanded in recent years to include, for
example, educational institutions hauled
before Congress to testify about campus
antisemitism. Now, diversity, equity and
inclusion (DEI) programs are expected to
be under scrutiny by both Congress and the
administration.

William J. Murphy and Catherine S. Duval,
leaders of Zuckerman Spaeder’s Legal Pro-
fession and Ethics practice, who represent
clients in parallel investigations, say they
expect that scope to continue to broaden,
given the political and governmental cli-
mates. That means increased pressure on
lawyers who counsel clients in simultaneous
criminal, civil, congressional, regulatory and
administrative matters.

As Murphy explains, it's like looking around
the corner to figure out whether the course
taken in one setting will “blow up in a way
that’s going to harm your client in some future
setting that you may not yet anticipate.”
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He continues, “Things that the lawyers might
ordinarily think were protected by privilege or
by their work product may not be. Or a court
may rule that the privilege no longer applies.”

Congressional Challenges

The task is magnified by varying, some-
times unwritten, rules that investigatory bod-
ies, especially Congress, apply.

One unique challenge is that Congress does
not recognize attorney-client privilege. “If you
are producing something to Congress, they will
press for material that would not be discover-
able in another context. But once it is produced
somewhere, that could vitiate the privilege pro-
tection somewhere else,” says Duval.

“Attorneys have ethical and other obli-
gations to preserve their clients’ secrets
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and privileges. But you've got a congres-
sional entity saying that they trump that/
she adds.

Another challenge is confidentiality, so
knowing the ground rules is crucial. “There
are entities that won't guarantee confidential
treatment,” and may even post the materials
at issue to a public website, Duval says.

Furthermore, when it comes to appealing an
order to produce documents, the likelihood of
success varies, according to Murphy. In some
jurisdictions, “someone has to be held in con-
tempt and refuse to comply with the order” to
make it appealable, he says.

Eye on the Media

Key to representing a client in parallel
proceedings is experience predicting media
coverage and its impact on the probe’s
scope, as well as knowing the value of

what investigators in one probe learn from
another probe.

Murphy notes that in this age of social
media, clients are much more prone than
before to say, “I'm getting hammered by these
people that are saying all these terrible things
about me. | have to respond.’ And it's harder
sometimes to convince a client that it may not
be in their best interest to respond.”

Duval advises lawyers to stay up to date as
“the administration is changing the way the
federal government is going to do things.”

Considering the current terrain and a slew
of recent executive orders, Murphy and Duval
expect the trend of broader scrutiny into bar
and medical associations, universities, and
other private entities to continue and expand.

Pamela Brownstein is a writer and former
ALM editor based in New Jersey.
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